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1. A l l e g s t i o n  t h a t  s o l i c i t a t i o n  r e q u i r e m e n t  t h a t  
c o n t r a c t o r  hold Federal A v i a t i o n  A d n i n i s -  
t r a t i c J n  repair  s t a t i o n  c e r t i f i c a t e  is unnec -  
e s s a r y  i s  u n t i m e l y ,  s i n c e  p r o t e s t  ' nased  on 
a l l e g e d  s o l i c i t a t i o n  i np ropr i e ty  m u s t  be 
f i l e d  b e f o r e  b i d  o p e n i n g .  

2.  S i d  n a y  n o t  'oe re jec ted  as  n o n r e s p o n s i v e  
b e c a u s e  b idder  4 i d  n o t  h a v e  F e d e r a l  q v i a t i o n  
U n i n i s t r a t i o n  re_nair < t a t i o n  c e r t i f i c a t e  a s  
r e y u i r e d  by s o l i c i t 3 t i o n ,  s i n c e  r e q u i r e n e n t  
c s l a t e s  t o  b idde r ' s  r e s p o n s i h i l i t y  and b i d -  
3 2 r  s ' n ~ u l ?  be g i v e n  r e a s o n a b l e  o p p o r t u n i t y  
3.fter '.>id o p e n i n g  t o  f u r n i s h  e v i c l e n c e  of 
r e y u i r e ?  c e r t i f i c a t i o n .  
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consider the  m e r i t s  of t h i s  i s sue .  Gas Turbine 
Corporation, 8-210411, May 2 5 ,  1983, 83-2 CPD 566. 

Moreover, [ J . S .  J e t ' s  a l l e g a t i o n  t h a t  it o r a l l y  
protested t9  the cont rac t inq  o f f i c e r  p r i o r  t o  the  'old open- 
i n g  da te  does not change our conclusion. I f  a p r o t e s t  i s  
i n i t i a l l y  f i l e d  w i t h  the  cont rac t ing  agency, w e  w i l l  con- 
s i d e r  a subsequent p r o t e s t  t o  our Off ice  only i f  i t  i s  
f i l e d  here w i t h i n  10 working days a f t e r  the  p r o t e s t e r  
receives  a c t u a l  or cons t ruc t ive  knowledge of i n i t i a l  ac t ion  
:iy the cont r3c t ing  agency which is  adverse t o  the  p r o t e s t  
t o  t h a t  aqency. 4 C.F.R.  $ 21 .2 (a )  (1983).  The f a c t  t h a t  
b i d  opening occurs is cons t ruc t ive  not ice  t h a t  the  
cont rac t ing  agency r e j e c t s  the p r o t e s t .  Bernard Franklin 
Company, 8 - 2 0 7 1 2 6 ,  Yay 3 ,  1982, 3 2 - 1  CPD 414. Since the 
i n s t a n t  p r o t e s t  was filed more than 10 workina days a f t e r  
h i d  onenin(?, it is untimely s v e n  i f  we assume t h a t  U . S .  
J e t ,  1 2  f a c t ,  3ic3 Lolqe a n  o r a l  p r o t e s t  with the  F A A  p r i o r  
to bid 9peni.nT. 

Seqarling F A A ' s  a c t ion  i n  f i n d i n g  U . S .  J e t ' s  bid 
nonresponsive, :v'? = i q I  t h a t  the determinati7p tias 
i nzo r rac t .  T'?e 175 requirement t h a t  the cqnt r3c tor  hold a 
c i r r e n t  r epa i r  ~t3tion c e r t i f i c a t e  r e l a t e s  t o  a b i d d e r ' s  
r s s n o n s i 3 i l i t y ,  t h a t  is, a b i d d e r ' s  Ferfornance c a p a b i l i t y ,  
r a the r  than h i d  responsiveness,  t h a t  is, a hidder ' s promise 
to  perforn,  3r.d t\e bidder should be given a reasonable 
'7np>rtunity 31=ter b i d  opening t o  furn ish  evidence of the 
r q u i r ? d  T e r t i  f i r a t i o n .  See Cap i to l  Ambulance Serv ice ,  
Tnr, ,  3-200773 ,  SZk3tember 2 3 ,  1981, 81-2 CP3 2 4 4 :  5 3  20 rv .  
-en.  5 :  ( 1 3 7 3 ) ;  3 -156171 ,  Yay 1 4 ,  1965 .  
- - 

7<2we.,-,?:-, since the record r e f l e c t s  t h a t  ,as of 
*,,larch. 2 1 ,  F 3 4 ,  3 months a f t e r  awar-l t o  Y L L a n t r c ,  [ J . S .  .:st 
b.3d ?,>t yet > ' : :k3 in2d  the  c e r t i f i c a t i o n  r e q u l r o c ?  hy ??e :"'3, 
c : i~re . . : t i ; ,~e i . i t i ~ n  is not warranted. In the  circunstances 
of :_'?is zase,  it -lppears t h a t  3 reasonable basis e x i 3 t s : l  a t  
the  t i n e  of ,award fqr  a determination t h a t  U . S .  J s t  was 
iinnresponsiSLe because i t  had not obtained the rqu i r3c l  
c e r t i f i c 3 t i o n .  Yh i l e  we recoqnizs t h a t  U.S. J e t  i s  a snaLL 
b u s i n e s s  concern .and t h a t  gene ra l ly  a nonresponsibiLlty 
de te rmina t rm ? U S  t be r e fe r r ed  t o  the  Snal l  S u s i ; ~ e s s  
, \ d n i n i s t r a t i o n  ( 3 2 ~ )  rt is o'ovious t h a t  c e r t i f i c a t i o n  i s  
tke r e s p o n s ~ h i l l t y  \J? ?'.%A. The SBA's grant lng of a COC 
,.v'ou1<1 not be t h e  s,li;e as TZB grant ing  the c e r t i f i c a t i o n .  
Y y e  S 3 , A ' s  rr31.3 w ? l i i ?  be to determine the small b u s l n e s s  
concern ' s ah1 ! ~ t y  t-3 c J b t 3 i n  the required c e r t i f i c a t i o n  i a  
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time for performance. Since U . S .  Jet had not obtained the 
FAA certification well after award, it is clear that 
referral to SBA now for a retroactive determination of 
U.S. Jet's ability to obtain the certification prior to 
performance would be useless. - See International Business 
Investments, Inc.; Career Consultants, Inc., B-198894, 
February 2 3 ,  1981, 81-1 CPD 1 2 5 .  

Accordingly, the protest is denied. 

1 of the United States 




